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March 19, 2009

Mr. Eric Buermann

South Florida Water Management District

P.O. Box 24680

West Palm Beach, FL 33416-4680

Re: Curtailment of Caloosahatchee River Flows

Dear Mr. Buermann:

We have significant concerns regarding the South Florida Water Management District Governing Board’s recent decision on March 12 to curtail flows to the Caloosahatchee River. As you may know the Caloosahatchee has experienced significant harm as defined in the MFL Rule Criteria Parts I-IV. The rule is currently in violation with exceedences in 2002, 2004, 2007, 2008 and 2009. Furthermore we feel that the following points were not adequately considered by the SFWMD Governing Board and staff when deciding to curtail the recent pulse releases:

1.   From 1970-2005 flows in the Caloosahatchee River have not met their dry season


targets over 45% of the time (Caloosahatchee Watershed Protection Plan 2008).                                                      

 

2. The SFWMD Governing Board is not using water use restrictions to help avoid the MFL violations (40E-8.441) much less implementing Phase III use restrictions when the rule is violated for prevention and recovery as directed by rule 40E-8.421. 

3. In addition drought adversity is not being shared equitably between consumptive users and the resource as provided for in 40E-21 F.A.C..  By so doing the Governing Board has placed a higher value on other sources of water demand that are not nearly as protected by rule or statute. 

 

4.
To compound the problem further, SFWMD has not addressed the bigger issue of CUP renewals in the context of MFL failure as provided in Chapters 373 F.S. and Rule 40E-8.431.

 

5.
There is no MFL recovery and prevention plan other than C-43 nor has the recovery strategy been readdressed publicly at 5 year intervals as provided for in the MFL Rule. 

 

6.
The District’s actions in recent years to restrict water or redirect water from the basin have occurred at times when the MFL rule was in violation with another exceedance emminent which is a direct contradiction to various provisions of the MFL rule (Part IV 40E-8.421,431,441). In each case adversity was focused on the public resource (Caloosahatchee River) rather than equitably shared with other permitted “users”.

 

7.
A serious secondary effect of not meeting the MFL is stagnation of the pooled freshwater system that frequently is attributable to serious blooms of harmful algae that threaten resident fish and wildlife, people swimming and boating in the river and the functioning of the Olga Water Treatment Plant that serves 40,000 homes and businesses. The effect has required public health notices to recreational users of the water and shutting down the treatment plant requiring alternate sources for utility customers. 

 

8.
All attempts to recover the primary upper estuarine ecosystem component that the MFL was based on (Vallisneria amernicana) have failed, even after attempts to transplant it. This has had a direct impact on biota including Federally endangered species that directly (West Indian manatees) or indirectly (smalltooth sawfish) depend on the presence of submersed aquatic vegetation. The MFL rule mentions several times that a reservation of water to achieve the MFL is an appropriate strategy for the protection of fish and wildlife and to recover the resource.

9.
The Southwest Florida Watershed Council has asked the SFWMD as early as 2002 and again in 2003, 2004 and 2008, to establish a reservation of water for the Caloosahatchee Estuary under Florida Statute 373.223 or other provisions. The SFWMD had intended to develop an Initial Reservation for the Caloosahatchee under CERP in 2006 but that has not happened and may be moot in that the associated CERP project, C-43 Reservoir is a distant uncertainty.

10.
In a letter dated April 29, 2004 Mr.Henry Dean, then Executive Director of the SFWMD responded to our concerns by committing  that CUP renewals would be considered in the context of MFL performance and needs.  His letter stated:  It is our intent to begin the initial reservations process in early 2006 in order to take advantage of the most current information available for the basin. Irrigation permits, including agricultural permits, authorizing surface water withdrawals from the Caloosahatchee River are scheduled for renewal in 2007. At that time, the adopted reservation of water for the Caloosahatchee Estuary will be applicable for reviewing these renewal applications.” 

 

11. In the context of the above, a very strong case could be made that Serious Harm has occurred as defined in the MFL rule (40E-8.021(23), under which Phase IV water restrictions should be implemented as provided for in Sec. 373.246 F.S.

12.
During 2008, SFWMD personnel discussed the concept of using retired agricultural water allocations by permit for resource protection such as the MFL. This new policy was ratified with the adoption of the Lake Okeechobee Water Availability Rule (LOWAR) in 2008. Any retired water uses after January 1, 2008 would potentially be available for the SFWMD Governing Board to allocate for other purposes such as restoration targets according to the LOWAR. This new policy should be integrated with a reservation for achieving the Caloosahatchee MFL.

Once again, we ask that the SFWMD begin rule making that would allow for a reservation of water to meet the provisions of the associated Caloosahatchee MFL.  The rule making process should be open and transparent to all stakeholders and proceed immediately.

Thank you for your consideration.

Sincerely,

John Cassani, Chair

Southwest Florida Watershed Council

